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Defendants City of New Hartford, employer, and its insurer, IMWCA, appeal from
a section 86.13 penalty decision filed on April 4, 2019. Claimant Michael Cain cross-
appeals. The penalty phase of this case was heard and considered fully submitted
before the deputy worker's compensation commissioner on February 18, 2019.

The deputy commissioner found claimant proved entitiement to penalty benefits
for a delay in payment of the original October 30, 2017, arbitration award.

Defendants assert on appeal that the deputy commissioner erred in finding
claimant is entitled to receive penalty benefits.

On cross-appeal, claimant asserts the award of penalty benefits should be
increased from 15 percent to 50 percent of the amount of benefits that were allegedly
delayed unreasonably.

Those portions of the proposed agency decision pertaining to issues not raised
on appeal are adopted as a part of this appeal decision.

Having performed a de novo review of the evidentiary record and the detailed
arguments of the parties, pursuant to lowa Code sections 86.24 and 17A.15, |
respectfully reverse the deputy commissioner's finding that claimant is entitled to
penalty benefits from defendants. | provide the following analysis for my decision:
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The original arbitration decision was issued on October 30, 2017. (Exhibit 1) The
deputy commissioner determined claimant satisfied his burden of proof to establish he
sustained permanent disability as a result of the April 25, 2013, work injury that
extended beyond claimant’s right eye into the body as a whole. (Arbitration Decision,
page 10) The deputy commissioner found claimant sustained ten percent industrial
disability, entitling claimant to receive 50 weeks of permanent partial disability benefits.
(Arb. Dec., pp. 12-13) Lastly, the deputy commissioner awarded penalty benefits for an
underpayment in benefits. (Arb. Dec., pp. 13-14)

Given that the arbitration decision was issued on October, 30, 2017, the original
deadline to file an appeal was November 19, 2017. 876 IAC 4.27

Defendants filed a Motion for Enlargement and Clarification on November 14,
2017. (Ex. A) Defendants sought enlargement, clarification, and/or rehearing of the
arbitration decision, on the issue of which rate of interest applies to the unpaid weekly
benefits awarded in light of the legislative changes to lowa Code section 85.30 which
became effective in July 2017. (Id.) The filing of a Rule 876-4.24 Motion tolls the
otherwise applicable appeal period. 876 IAC 4.27.

On December 13, 2017, the deputy commissioner ordered that the arbitration
decision would be re-examined and the parties could engage in oral argument. (See
Ex. B, p. 1)

On January 9, 2018, counsel for defendants wrote to claimant's counsel,
indicating his clients would not be appealing the arbitration decision. (Ex. C, p. 1) In the
same correspondence, defendants inquired as to claimant'’s intentions regarding an
appeal of the arbitration decision. (Id.) In the event claimant did not appeal the
arbitration decision, defendants relayed to claimant that payment of the arbitration
decision would follow the deputy commissioner’s ruling on the motion to enlarge. (Id.)

One day later, the deputy commissioner entered a ruling on defendants’ motion
to enlarge. (Ex. B) Following the issuance of the deputy’s ruling, the parties had 20
days within which to file an appeal to the workers’ compensation commissioner. 876
IAC 4.25 Pursuant to Rule 876-4.25, the deadline to file an appeal of the arbitration
decision became January 30, 2018.

On January 11, 2018, defense counsel again wrote to claimant’s counsel to
inquire about claimant’s intentions regarding an appeal of the arbitration decision. (Ex.
C, p. 2) There is no evidence in the record to show claimant responded to defendants’
inquiries. Defendants paid the amount awarded in the arbitration decision, in full, on
January 12, 2018. (Ex. C, p. 3)

Defendants first assert the deputy commissioner erred in concluding claimant
met his initial burden of proving there was a delay in payment of the arbitration award.
In support of their argument, defendants appear to assert that a delay cannot occur
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prior to the expiration of the appeal deadline. | disagree. As evidenced by the case of
Schadendorf v. Snap-On Tools Corp., a delay can occur prior to the expiration of the
appeal deadline; however, the “fairly debatable” standard still applies. 757 N.W.2d 330,
334 (lowa 2008)

Before a claimant may seek penalty benefits under lowa Code section 86.13, he
or she must first meet the initial burden in establishing that there was a delay in the
payment of benefits. Schadendorf v. Snap-On Tools Corp., 757 N.W.2d 330, 334 (lowa
2008) Only after the claimant has satisfied his or her initial burden does the burden shift
to the employer to prove a reasonable cause or excuse existed. (Id.)

In finding claimant is entitled to receive penalty benefits, the deputy
commissioner relied, in part, on the lowa Supreme Court’s decision in Schadendorf v.
Snap-On Tools Corp., 757 N.W.2d 330 (2008).

The Schadendorf case arose out of a July 26, 1999, agency decision, wherein
Schadendorf was awarded workers’ compensation benefits from her employer, Snap-
On Tools Corporation (“Snap-On”). The cases were brought before the agency on
remand from the lowa Supreme Court. Weishaar v. Snap-On Tools Corporation, 582
N.W.2d 177 (lowa 1998)

On July 26, 1999, the commissioner entered a final agency decision determining
that Schadendorf (formerly Weishaar) was entitled to accrued workers’ compensation
benefits from Snap-On. Weishaar v. Snap-On Tools, File Nos. 847903, 916722,
916723, 916724, 916725, 916726 (Remand Dec. July 26, 1999) On August 9, 1999,
Schadendorf requested Snap—On pay the award and interest, by August 25, 1999, the
30-day appeal deadline. See Schadendorf v. Snap-On Tools, File No. 916731 (Rem.
Dec. Aug. 2005)

As a preliminary matter, defendants in the current matter assert the deputy
commissioner misinterpreted Schadendorf in noting that August 26, 1999, marked the
end of the appeal period. (Arb. Dec., p. 4) Defendants assert the appeal period actually
ended on August 16, 1999, and August 25, 1999, was simply an arbitrary number used
by the claimant’s attorney for purposes of calculating the amount owed. While
immaterial to the matter at hand, defendants’ understanding of Schadendorf is
inaccurate. The July 26, 1999, decision was not a proposed arbitration decision; rather,
it was a remand decision from the lowa Supreme Court. See Weishaar v. Snap-On
Tools, File Nos. 847903, 916722, 916723, 916724, 916725, 916726 (Remand Dec. July
26, 1999) Therefore, the decision was final agency action, meaning, any appeals would
be to the district court. The appeal period for judicial review is 30 days. lowa Code
section 17A.19(3) As such, the appeal deadline was August 25, 1999, not August 16,
1999.

On August 16, 1999, Snap—On indicated it would not seek judicial review and
would pay the award. See Schadendorf, File No. 916731 (Rem. Dec. Aug. 2005)




CAIN V. CITY OF NEW HARTFORD
Page 4

On August 24, 1999, Schadendorf, who had not yet received payment, filed a
“protective” judicial review action and a motion for judgment pursuant to lowa Code
section 86.42. See Schadendorf, File No. 916731 (Rem. Dec. Aug. 2005)

On September 7, 1999, the district court granted Schadendorf a judgment
against Snap-On. Schadendorf then notified Snap—On that she was preparing an
execution for levy on Snap-On's property. See Schadendorf, File No. 916731 (Rem.
Dec. Aug. 2005)

On September 8, 1999, Snap—On issued a check to Schadendorf for the amount
of the original award. Snap-On issued additional payments on September 24, 1999,
and September 30, 1999. Thereafter, Schadendorf dismissed her judicial review action
and filed a satisfaction of judgment. See Schadendorf, File No. 916731 (Rem. Dec. Aug.
2005)

Schadendorf subsequently filed a claim for penalty benefits based on Snap-On’s
allegedly unreasonable delay in paying the benefits awarded on July 26, 1999. See
Schadendorf, File No. 916731 (Rem. Dec. Aug. 2005)

In a May 15, 2001, decision, a deputy workers' compensation commissioner
determined that the thirty days following the July 26, 1999 agency decision — the period
for filing a judicial review petition — as a matter of law, is considered a “grace period” for
which penalty benefits cannot be imposed. The deputy commissioner did, however,
award penalty benefits for the fifteen-day delay between the expiration of the grace
period and the date Schadendorf received her first check. Schadendorf v. Snap-On
Tools Corp., File No. 916731 (Arb. Dec. May 15, 2001) Both parties appealed the
deputy commissioner’s decision.

On January 30, 2002, the chief deputy workers’ compensation commissioner
issued the appeal decision. In the decision, the commissioner noted that the lowa
Supreme Court had not expressly addressed the issue of whether payment of an award
during the pendency of the appeal period and/or judicial review process is a delay.
However, the commissioner discussed how this agency has previously held that there is
no delay in payment of an award until there is a final judgment in a contested case
proceeding. See Meyers v. Holiday Express Corporation, File No. 913214 (App. July 31,
2000)

The chief deputy workers’ compensation commissioner concluded Schadendorf
was not entitled to receive penalty benefits, as there had been no delay in payments.
The commissioner reasoned there could be no delay in the payment of benefits until
there was a final judgment in the contested proceeding, and a final judgment did not
occur in this case until Schadendorf dismissed her judicial review action. Schadendorf v.

Snap-On Tools Corp., File No. 916731 (App. Dec. Jan. 30, 2002) Schadendorf sought
judicial review.




